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Craftsmen's Company to accept premiums and keep alive the policy 
issued to the plaintiff. Such a breach of contract entailed a liability 
upon the insurer for which the reinsurer had contracted to answer to 
the plaintiff. 

In a suit by the original insured under the policy of reinsurance it 
necessarily follows from the relation of the parties that the reinsurer 
may set up any defenses that the insurer might have availed himself 
of under the original policy, as well as any defense which inheres in 
and affects the validity of the policy of reinsurance. But, of course, 
a representation by the insured that was true at the time of the issue 
of the original policy will not avoid a policy of reinsurance issued at a 
time when such statement no longer correctly represented the facts. 1 

Lastly, it sometimes happens that one insurer buys out the business 
of a retiring insurer, assumes its assets and obligations, and discharges 
the latter's outstanding policies by issuing to the holders thereof its 
own policies." In such cases the policy-holders of the retiring insurer 
may decline to accept such a substitution, and may retain their rights 
against both insurer and reinsurer; but if the substituted policy is 
accepted the transaction amounts to a novation, and the original 
insurer is discharged. 

W. E. Vance. 

Washington & Lee University. 



THE RELATION BET-WHEN THE MEDICAL AND LAW 
DEPARTMENTS OP A RAILWAY COMPANY.* 



I have had occasion to speak on many topics and before many audi- 
ences, but never have I been placed in any position so embarassing to 
me as that I now occupy. I have been detailed by the Law Depart- 
ment of our common corporation to deliver a lecture to the Medical 
Department. For my apparent assumption in undertaking such a 
work I am, therefore, not responsible. 

Whatever connection exists between the law and medical depart- 

1 See Cohen v. Continental Life Ins. Co., 69 N. Y. 300 ; Jackson v. St. Paul etc. 
Ins. Co., 99 N. Y. 124. 

* Johannes v. Phenix Ins. Co., 66 Wis. 50, 37 Am. Rep. 249; Glen v. Hope Mut. 
Life Ins. Co., 56 N. Y. 379. 

* Extracts from an address delivered by Charles M. Blackford, Esq., of the Lynch- 
burg (Va.) bar, at the sixth annual meeting of the Association of Surgeons of the 
Southern Railway Co., held at Mobile, Ala., May 7-9, 1901. 
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ments of a railway company should be by an underground wire. The 
outside world should know .little about it. The only relation which 
can exist between them must be in regard to claims against the com- 
pany for personal injury or damage to health. If, in a controversy of 
this character, the two departments seem to be acting too much in con- 
cert it will be fatal before a jury. The lawyer may call the doctor in 
as a witness, but his being a witness must not appear to be one of his 
official functions ! 

I was asked to make my address upon the relations between the law 
and the medical departments of the road. This does not mean, I 
presume, that I am not to tell frankly what I really think, or that I 
am not authorized to criticise where I think improvements can be made. 

The personnel of your department is very high, and those who have 
organized it have secured good results and both faithful and skillful 
work. I can speak of your organization and its machinery only from 
what I observe of its effects upon my own work as counsel for the com- 
pany, and it is only in the relation of your department to that work 
that I am competent to make any suggestions worth your consideration. 

The Surgeon's Report. — Under the broad commission given me I 
propose to make only one criticism applicable to the functions imposed 
upon you, and I do that with great diffidence. I know that in doing 
so I am running counter to the opinion of men, both lawyers and 
doctors, for the wisdom of whose opinions I have great respect. Never- 
theless, I am constrained to differ and to take exception to so much of 
the form of the medical report furnished you as requires the surgeon 
to record and report the statement given by the person injured as to 
the manner of the accident. Reports you must make, and, except in 
this particular, the forms used are very excellent, but any counsel for 
the company of much experience knows to his sorrow that if, by any 
slip of the doctor or lawyer, one of your pea-green reports (the very 
color suggests the necessity for an antiseptic) gets before the court, we 
have a hard time. I know of no one thing by which my conscience 
(and lawyers have consciences) has been so much strained as by these 
pea-green papers embellished by the pictured anatomy of a muscular 
man from whom has been flayed every trace of cuticle. The counsel 
for the plaintiff in cross-examining the surgeon always calls for it, for 
the surgeon, despite of warnings dire, is apt to mention the fact that 
there is such a paper extant. I shudder when I think how often I 
have denied having it, though it was at the time in my green bag at 
the hotel, where I always leave it to enable me to tell the truth. 
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That paper in fearful and somewhat indelicate detail not only dis- 
plays the illuminated anatomy of the natural man without clothing or 
epidermis, I believe you call it, but contains a catechism, one of the 
questions in which tends to mingle the merciful and elevated functions 
of the physician with the heartless duty of an inquisitor. It requires 
the surgeon when first summoned to the injured person, and while the 
sufferer is either writhing in the agony of his wounds or is stupefied by 
the sedatives which soothe the pain, to ascertain and record the version 
of the accident given by its victim. If one of you gentlemen knew 
what it was to be subjected to the torture of having a sharp opponent 
hold up one of these pea-green reports and comment upon it before a 
country jury, you would resign rather than sign one. I do not wish 
to create a rebellion amongst the surgeons, I am merely pleading for 
mercy to the lawyers. Of course, being always for the defendant, I 
do not have the closing speech, and it is in the closing speech of the 
other side that the torture is applied — torture which is all the more 
painful that I am cut off from reply or explanation. 

Let me make myself clear. I do not object to a report from the 
surgeon. Of course, there must be one in order that the authorities 
may understand the character and danger of the injury. But because 
the surgeon is an expert in that matter he should not be degraded into 
a detective. He should not be called upon to tell what the injured 
person said as to how the accident happened. Such statements should 
be recorded by some one else, not by the surgeon. He stands as to 
that person in the confidential relation of doctor to patient. State- 
ments made under such circumstances are privileged communications, 
and the fact that the railroad company pays the doctor's bill does not 
alter this sacred character. The testimony of the doctor as to such 
communications would be excluded if the opposing counsel should so 
move; but, on the contrary, they are always solicitous that the surgeon 
should be put upon the stand that the question may be asked whether 
it is not one of his duties to write down what the suffering victim said 
about the accident, and then, upon his acknowledging that such is the 
case, the report is called for and it and the doctor are held up to scorn 
and ridicule; his statements are discredited, and the jury make them 
apt excuses to their conscience for adding to the amount of the damages. 
It often happens that I need the evidence of our surgeons, but I am 
afraid to put them on the stand for that reason. * * * * 

A proper report from the medical department as to the injuries 
inflicted is essential, so that the company may have the requisite infor- 
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mation as to any claims which have been made against it arising 
therefrom. This information, as a rule, is very clearly given; my 
only objection is to so much of the report as requires the surgeon to 
step down from the exalted position incident to the pure and merciful 
functions of his profession, to record the utterances of one who has the 
right to believe that all that is said is in that inviolate confidence 
incident to the close relation of patient and physician. Should any 
information in regard to the accident, not thus derived, come to the 
surgeon's knowledge, he may report it, and still be within the ethics 
of his profession. That the surgeon may maintain the confidence of 
his patient to the extent requisite to make him useful either to him or 
to the company, he must be free from the taint of being an informer 
or spy. 

I hope the medical department will forgive me this criticism. It is 
the warning cry of the burnt child, but the cry is logical and is the 
result of long and practical experience. 

Expert Opinions. — As I have said the matters about which I under- 
take to counsel the medical department are those only where the doctor 
becomes a factor in the law department as a witness. It is only as to 
such matters that I know anything worthy your attention. On that 
line I will undertake to give you some few points, and on that line I 
advise: 

First. That you tell the truth ! This goes without saying. But 
the truth may be presented in such naked and unattractive form that 
its moral as well as its narrative effect may be worse than a lie. There 
are a great many people in the world, many of whom have never been 
in a court house, who think they establish their character for veracity 
by making the truth as aggressively disagreeable as possible. They 
call it candor, gloat over its utterance, and boast with a pride almost 
insolent that they tell the honest truth regardless of whom it hurts. 
This sounds very well and is usually uttered for the purpose of win- 
ning that style of applause which the peanut gallery is apt to bestow 
upon a noble sentiment uttered by a variety actress. Yet there is a 
lack of truth in the very boast. Rudeness is not candor, and one who 
testifies must be very cautious that no word of his is uttered without 
due reflection and with conscientious care not to inflict an unnecessary 
injury upon any one. 

My observation is that there are very few persons who intentionally 
make false statements as to facts. To men who do, I have nothing 
here to say, they are without the pale of your profession. But while 
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deliberate liars are scarce, many honest good men and women do not 
tell the truth, even though they think they are doing so; especially is 
this the case when they testify as experts. They do not fully appreciate 
the importance of their testimony or give due weight to the opinion 
they express, and, therefore, do not give that conscientious thought to 
what they say which the important position of a sworn witness 
demands. 

I knew a most excellent physician, not in the service of the railroad 
company, a man of spotless character and pure life, whom everybody 
loved and respected, brought into court to testify as an expert on 
behalf of the claimant as to the injurious results which might follow 
a slight wound which had been inflicted on a young giant of a brake- 
man, who had been thrown from the top of a freight train nearly two. 
years before. Neither the company's surgeon nor his family physician, 
both of whom had been called in when the bruises were fresh, was 
summoned, but this good old gentleman was brought to the court 
house the night before the trial, when he first saw the plaintiff and pro- 
ceeded to examine him with those mysterious rites and ceremonies — 
those listenings and pokings and punchings, spearings and interroga- 
tories, to which your profession subjects an applicant for life insurance, 
or a commission in the army. 

The good old doctor obviously brought his books with him, for tae 
next morning on the witness stand he made a prophetic diagnosis of 
the ills which might possibly follow the long healed wound; a catalogue 
which would necessarily have produced melancholia had the subject of 
the diagnosis understood the character of the evils predicted. Fortu- 
nately the fearful forecast was smothered in the learned words in which 
it was described. As I had the privilege both of defining and mis- 
pronouncing these terms, not one of which I understood, I persuaded 
the jury that the company could not, in the nature of things, be 
responsible for such horrors — horrors which I compared to the moral 
monsters which the poet Gray so graphically described as lying in wait 
for the unconscious boys playing on the green at Eton College. 

The honest old doctor, I have no doubt, believed every word he 
said, but the age of prophecy has passed, and in his effort to practice 
it he had unconsciously so tainted his statement that the jury did not 
believe him. 

Secondly. My next word of advice is that you bring to beur in every- 
thing you do and say that species of practical common sense which, 
while it may not at the time impress the bystanders with the awesome- 
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ness of your learning, will do most good to the two parties to whom 
you owe allegiance — your patient and the railroad company. This 
duplex allegiance is a difficult task ; it produces conflict at times, but 
the dilemma can easily be met by a man of sense and conscience. My 
experience is that, as a rule, you do meet it very successfully. 

Your first duty is to the person injured. He is your patient in every 
respect. You owe him not only your best professional skill, but your 
tenderest sympathy, and the same care for his every interest which you 
owe to any other patient. The relation of the doctor to his patient is 
as sacred as that of the pastor to the penitent, and more sacred than 
that of a lawyer to his client; for, as I have already said, the doctor 
deals with the heart-strings while the lawyer deals with the purse; and 
the purse is only sacred because it is protected by the eighth command- 
ment. It is to the honor of your profession that it can be truly said 
that instances of default in this part of its duty seldom occur. The 
relation between you and your patient and the duties you owe him are 
in no wise changed by the fact that you are an officer of the company 
and that it, and not your patient, pays you your fees. Bear that 
always in mind and you will never be charged with inhumanity or 
with playing false to the person to whose aid you are called in time of 
pain and suffering. * * * * 

Some of you doubtless were surgeons during the war and knew many 
cases of men who, with but a slight wound, actually grew seriously ill, 
yielding to the constant influence of a much desired furlough. I have 
seen many cases where slight injuries to the plaintiff actually evolved 
into serious physical disability, because his mind was fed by some 
attending physician (not one in the employment of the railroad com- 
pany) with the hope of a large verdict. A man who has brought a 
"shake-bag " suit broods over his little wound, magnifies it in thought 
and speech, and seeks cheer from any one professing the slightest 
knowledge of the science of medicine. This cheer is often given 
thoughtlessly and in a spirit of sympathetic kindness. On this line 
the same party is apt to be encouraged by the crocodilian tears of that 
class of my own profession who follow the ambulance and whose greedy 
fancy converts a bruise into a dangerous contusion, and a dislocated 
joint into a comminuted fracture. In most instances of this character 
the plaintiff knows he is making a false claim, but in some cases he 
actually persuades himself, or is persuaded, into an honest conviction 
of a permanent disability. I once had a case where a man sued for a 
trifling injury; the trial of the suit was continued for several years, 
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during all of which time he walked with a crutch, and walked so long 
that a limp became apparently a part of his physical nature. He con- 
tinued to limp until cured by the final decision of the Court of Appeals 
declaring that he was entitled to nothing. 

You may well ask how the company's surgeon can prevent such 
cases. The truth is he cannot, but if not shunned as a spy, he can, 
by judicious and friendly intercourse with the person injured and by 
acting as a sympathizing intermediary, sometimes bring about a settle- 
ment of the pecuniary claim on a just and equitable basis. A clearly 
expressed opinion that there is no permanent injury may have the 
same effect. On the other hand, an opinion equally clear that the 
injury is serious should, if the company is to blame, induce it to avoid 
a losing suit. 

Partisan Testimony. — I have been surprised often to find that the 
surgeon is rather too much of a partisan on behalf of the company. 
This intense partisanship, proceeding in different cases from different 
causes, is one of the greatest troubles the law department has to over- 
come. It is, of course, found less amongst the surgeons than amongst 
some other departments of our organization, but they are not entirely 
free from it, nor, indeed, I regret to say, is the law department. 
Partisanship and loyalty are two very different things. Loyalty stimu- 
lates zeal and increases efficiency, but partisanship merely blinds the 
judgment and prevents judicious action. 

An accident happens by which some one is killed or injured, and 
provision is very wisely made for the immediate collation and preserva- 
tion of the facts reported as incident to it — a crystalization as soon as 
possible of the res gestw. The statement of every possible eye-witness 
is secured, whether an employee or not, before the vision of the witness 
has been either obscured or obliqued. As nearly as possible the truth 
is by this means preserved. The facts thus recorded possibly present 
a case of serious negligence which may be very dangerous to the com- 
pany should suit be brought. These statements of the first impression 
of the witnesses and parties concerned, of course, are tinged by either 
the partisanship or the personal interest of the persons giving them, 
though to a practiced eye the truth can be easily eliminated from them. 
When these ex parte depositions are secured they become the nucleus 
of a "file," as it is called, which then starts out on a round of inquiry 
— a species of peripatetic search for further information — a snow-ball- 
like gathering of departmental comment. The original facts thus col- 
lated are sent to the lawyer who stands in the line of battle, and 
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around whose devoted head the thunders of fierce litigation are to roll. 
They come, however, so smothered under official and ex cathedra 
opinions that it requires much discrimination to discover whether there 
ever was an accident, or that any one connected with the railroad was 
to blame. Were it not that somebody was killed or some person had 
been mangled it would be hard to tell from the "file" that anything 
serious has happened. Generally the file only shows that the person 
injured committed or attempted hari-kari; that nobody was to blame, 
and the company under the circumstances is certainly not responsible. 
Unwary counsel, by this conglomeration of whitewashing reports, is 
often lulled into a fatal security, from which the awakening produces 
a shock very serious both to him and the interests of the company. 

The intense partisanship of the commentators and the desire of each 
department to free its own skirts from blame produces this state of 
affairs. I had been defending railroad companies for at least a decade 
before I believed that a railroad man could do a wrong or make a 
mistake. I put all the blame on the juries and the communistic state 
of public seutiment. The juries and public sentiment are both very 
bad, but if official comment and official action could be a little more 
tempered with judicial foresight in the first stage of a controversy over 
an accident, and there was less of bias and interested partisanship, the 
litigation would be clearly reduced. 

Amongst this vast file, in which is embalmed the incidents and offi- 
cial opinions of an accident, is generally found the surgeon's report. 
It is very accurate and judicious so long as it sticks to what should be 
regarded as the strict functions of the surgeon, but generally very un- 
judicial when it steps outside his professional duty and undertakes to 
give an opinion as to the facts and merits of the case, derived either 
from the declaration of his patient or from information poured into his 
ear while he is attending to his medical duty. No one can wisely give 
such a decision without hearing both sides and all the facts. * * * * 

The Doctor on the Witness Stand. — Under the head of the applica- 
tion of practical common sense to all that is said or done by you, 
probably the most important thing is the common sense to be used in 
testifying in court. The legal department knows more about this than 
the medical. Doctors are not very often called upon to act as wit- 
nesses, so that most of them are novices in the business and do not 
know how to testify, even though they may be very truthful and very 
skilled and learned on the topic about which they are called upon to 
speak. 
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I have known physicians of sound judgment, to whose skill I would 
entrust my own and the lives of my family, make a show upon the 
witness stand which greatly shook my confidence in their wisdom. 
Some doctors think that when they are called as witnesses for either 
side of a case, their testimony is to be a proof of their superior knowl- 
edge which is to be developed in a species of medico-forensic contest 
between the opposing lawyer and themselves. If they start with this 
idea they will get the worst of it. The lawyer, when there is likely to 
be such a contest, is generally pretty well posted as to the proper 
answers to the questions he intends to propound. He knows in advance 
what the questions will be and prepares himself as to what the answers 
should be. The doctor, on the other hand, has a general knowledge of 
the subject which is far broader, more accurate and more comprehen- 
sive; but the lawyer is skilled in the science of cross-examination and 
confines himself to questions on which he has posted himself thoroughly 
and about which his technical and special knowledge is fresh and more 
definite than that of the doctor. Under such circumstances, if the 
doctor undertakes to cross swords with his wily antagonist, the by- 
standers very erroneously conclude that the lawyer is the better doctor 
of the two. If, on the other hand, the doctor will confine himself to 
his more comprehensive knowledge and give the results of his personal 
skill and observation in clear and simple language, good naturedly 
confessing ignorance where some catch question is propounded, and 
very fully and sensibly explaining the real subject at issue, the lawyer 
will soon be carried out of his depth and off" the narrow line of his 
information, and the doctor will become the victor without apparent 
effort, and as the natural result of his superior knowledge upon the 
subject of which he speaks. 

A doctor is occasionally found who seems to think the witness stand 
a theatre for the display of his professional learning. A single ques- 
tion is asked him as to the character of the wound inflicted by the 
accident, and the inquiry at once brings about a deluge of learned 
expressions, which overwhelm the audience and leave the court and 
jury absolutely ignorant as to the information demanded and convinced 
of nothing but the folly of the witness. 

As an illustration of what I mean I take an actual case from the 
notes of the stenographer. I mention no names — not even that of the 
railroad company: 

A brakeman leaning out of the window of his cab was struck by a blunt 
piece of lumber, which it was claimed was negligently near the track. 
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The blow was inflicted on the cheek bone and near the orbit of the eye. 
It crushed the skin and muscles and fractured several of the adjoining 
bones. All that was required from the surgeon was a clear statement 
showing the general nature of the injury, so that the jury might under- 
stand that it was not as bad as it was painted by the plaintiff in his 
evidence. The doctor was put on the stand, and this was what he 
said. I quote exactly, except that I leave out certain words I do not 
know how to spell or pronounce: 

" The injury was caused by a blow from a blunt substance by which 
the tissue elements were rent asunder and there was a manifest exter- 
nal breach of tissue. The integument and the following muscles were 
involved, and the integument over the malar region was ecchymosed, 
contused and lacerated. The muscles zygomatic major and minor, 
levator labii superioris absque nasi, rectus inferior, rectus externus, 
and some other smaller ones were torn from their insertions and their 
integrity destroyed." 

Our learned friend then went on to describe the injury done the 
bones, in which he informed us that "the malar was impacted on the 
superior maxillary, ' ' and a number of other very terrible things which 
I need not repeat here, but which neither counsel, court nor jury un- 
derstood, though it was obvious from the size of the verdict that the 
jury thought each was a new ground for additional recovery. 

The common sense of the doctor comes greatly to the aid of the 
counsel for the company when the doctor, in testifying, is judiciously 
impartial and preserves an imperturbable good humor. Nothing so 
delights an adverse counsel as to see a witness introduced by the com- 
pany exhibit strong bias and much irritability. Such conduct 
impeaches a witness, so far as destroying the weight of his testimony is 
concerned, as effectually as if all of his neighbors came forward and de- 
clared they would not believe him on oath. Persons lacking self-poise, or 
who have never duly considered the functions of a witness, are apt to 
deem it a part of their duty to become the partisan of the side by whom 
summoned, and, under cross-examination, to show their feelings so 
strongly by their treatment of the opposing counsel or by their swift- 
ness to draw conclusions, that they injure instead of benefit those for 
whom they testify. 

Gentlemen of your profession and the clergy have no one to contra- 
dict them in the practice of their vocations, and hence are somewhat 
prone to be oracular and irascible when under cross-examination. 
This is a bad habit and should be avoided. If anything, be more 
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polite and considerate to the counsel for the other side than to the one 
representing the company, and, apparently, at least, be all the more 
careful to give him the best explanation and the most courteous replies. 
You are not likely to make anything out of a contest with the cross- 
examining lawyer. He has you at a disadvantage. He has you off 
your base, while he is on his own with weapons he has been trained 
to handle. Your effort should, therefore, be to disarm him, not by 
superior fence — that you are not likely to do — but by giving him no 
opportunity to use his blade. That course will disappoint and discon- 
cert him greatly. * * * * 

Another piece of advice which I think you will do well to bear in 
mind, when you are put in the witness box, is not to talk too much. 
Confine yourself to the questions asked, and to such explanation as 
will make your answer intelligible. This is very hard to do, but it is 
very important tc do it. Lawyers are so deeply impressed with the 
truth of this maxim that they go to the other extreme in their effort 
to follow it, and hence they make the very worst possible witnesses; and 
though silence is not generally one of their cardinal virtues, they scarcely 
dress the facts they undertake to narrate in words enough to make 
them decent. Doctors are not always so careful. To some of them 
the witness stand presents a new field for the display of their talent. 
They rush in unmindful of the snares and pitfalls, and sometimes come 
to a grief which makes them sadder if not wiser men. 

I once had an assistant law agent, as he was called, whose duty it 
was to act as an attorney or client for me in railroad cases. He 
discovered the witnesses, secured their attendance, and did the work 
which in other civil cases the client does for his counsel. He had 
been at the business for a long time, and had learned much about 
witnesses and how they did harm and how they did good. He knew 
exactly how far they should go and where they should stop. He was 
a good instructor, if I may use the term, of witnesses, and doubtless 
exercised his talent often and always to my good and that of the com- 
pany. On one occasion an important case had been set for trial on a 
particular day at a county courthouse in Virginia. I went over the 
evening before. My agent, who, for convenience, we will call "H. 
H. , " arrived with several witnesses just before the dawn of the day 
for trial. Knowing my room was comfortable, he crept into it with 
his little band of untutored brakemen, believing me asleep. He at 
once opened his school and though he and his scholars spoke in 
smothered tones I was aroused, though I did not let them find it out. 
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As I said, H. H. was very clever and had long experience. I learned 
much; the witnesses more. 

I cannot better illustrate this branch of my address than by giving 
you one or two sentences from his catechism. After going over the 
whole subject with one of the witnesses, and doing so without the fetter 
of the rule against leading questions, he extracted from him all he 
knew and possibly a good deal more. Having done this the following 
colloquy occurred: 

H. H. — " Now this is all you know about this matter?" 

Witness — "Yes, sir, that's about all." 

H. H. — "Well now when Mr. Blackford asks you about it in the 
court house you tell him what you've told me. You hear?" 

Witness — "Yes, sir." 

H. H. — "Then have the lock-jaw." 



